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IN THE CIRCUIT COURT OF Kggyfwméﬁﬁv WEST VIRGINIA

4P .

PAUL E. FORSHEY and : Yhy

MELISSA L. FORSHEY, g

- . Plaintifis, : O A FEEFION NO. 06-G-1634

: : ling

WL _ '
- o ' Judge Jennifer Bailey Walker
- THEODORE A. JACKSON, M.D., e

' Defendant,

FINDINGS OF FACT,

col CLU IONS OF LAW AND DGMENT ORDE

During the proceedings held in regard to this matter on November 17, 2008,
Defendant's Motion to Dismiss was presented before this Honorable Court
Having considered the evidence and arguments submitted by the pariies, the
- Coutt hereby makes and enters the following findings of fact, concluslons of law and
Judgment Order: _ ' J
| | FINDINGS OF FACT |
1. The Plaintiff underwent a éurgical _;Sfocedure to his left hand on. July 8,
| 1995. The Defendant, Theodors A. Jackson, M.D. performed said surgical
) -procedure N '
2. The Plaintiff allages that in 1996 or 199? ha complained of a painfu!
swel!lng and a knot over the palmar-aspect of the left thumb,
3. ' On Januaty 8, 1997, the Plaintiff presented for an ofﬁoa vigit at Dr.

Jackson's request i‘or sald complaints, and an expimatcxry surgical
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procedure was scheduled for February 3, 1997




-~ 4. On January 31, 1897, Dr. Jackson’s office contacted the Plaintiff in order
to re-schedule said surgery‘ due fo a scheduling conflict, | The surgery was
then scheduled for February 17, 1997.

5. On February 13, 1997, the Plamtnff called - to cancel the surgely and
.indicated that he would call back to re-schedule the same. However the
Plaintiff never did so. _

6. The Plaintiff alleges that hae leamed in Juiy, 2005, following an x-ray of his
left hand. that a foreign body was in PlaintifPs left hand.

7. Dr. Edward W. Eskew, Plainﬂﬂ’s expert, has authored a Cerifficate of
Merit, wherein he opined that the iorelign body was left in the paimar
aspect of the Plaunttﬂ’s left thumb during the course of the surgical
procedure performed in 1995, _ N |

8 It was not until on or about August 3, 2006, the Plaintiff filed the p'resent
action pursuant to the provisions of the W.Va. Medical Professldnal

Liability Act §55-7b-1, et seq,

CONCLUS!ONS OF LAW

Havlng made the fcregoing ﬂndings of fact the Court now makes the following

conc!us:ons of la\ﬂr :
9. ' Pursuant to the provlsions of West Vlrglnla Medlcal F"rcrfessmnal Liabitity
- Act, §55—7b~4 P!amtsff's a@i;on must have beem ﬁled (1) within two years

of the date of injury, or (2) within two years of the date when such person
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dtscovers, or with the exerciee of reasonable diigence, should have

discovered the injury, whichever oceurs last.

. The Medical Professional Llabilrty Act, in clear and concise _langtjage.

includes a statute that places an outside limit of 10 ysars on the filing of

‘medical malpractice claims, regardless of the date of discovery, unless

there Is evidence of fraud, concealment or misrepresentation of material

facts by the health care provider. (Gaitper v. City Hosp., 189 W.Va. 708,
487 S.E.2d 901 (1997). Mere lgnorance of the existence of a cause of

-action or of the identity of the wrongdoer. does not prevent the running of

the statute of limitations.
In the Instant 'case, the Plalntif has failed to demonstrate that the

Defendant misrepresentad material facts or otherwise acted fo prevent the

Plalntiff from discovérlng the nature of his injuries. By Plalntiffs own’

admlssion in their Notice of Claim, Pla!nﬂﬂ’ acknowiedged that he

complained of palnful swellmg and a knot over the palmar aspect of his left

- thumb in 1 996 and 1997. Furthermore, Dr. Jackson scheduled an

exploratory surgery for Fébméry 3, 1997 and the same was later re-
scheduled for February 17 1 997 due foa scheduling conflict. The
Plalntnff subsequenﬂy cancelled this surgery. Therefore, the Plaintif

cannot claim that the Defendant acted in a manner to prevent the Plainfiff

fromm discgvering the nature of his Injuries. It was at this thme, in 1096 or

1997 when the Plaintiff acknowledged that he complained of painful

swelling and a knot over the palmer éspect of his thumb, that he, with the '
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- exercige of reasonable di!igeﬁca, should have discovered the injury, and
the Plaintiffs Complaint should have been filed within two years of this
date due to the application of the discovery rule. Hmr.vever.‘vie.\.wing Ina
light most favorable to the Plalntif, pursuant to _West Virginia’s statute of

| reposé qiscussed abdve;' thé a'bsolute létest.t'ha't:this actfon' _could have
been filed would have been on July .8 2005, which Is fen years after the
date of the original surgery and alleged i lruury

12.  The West Virginia Medlcal Professional Liability Act §55-7B—4(b) provides
“That In_no event shall any such action be oommenced ma_m__t_aﬂ't_igg
years after the date of injury.” (Emphasls added)
- 13.  Thelaws of the State of West Virginia are controlling in this matter,
' ORDER
WHEREFORE it Is hereby ADJUDGED, ORDERED and DECREED that the
" Defendant's Motion to Dismiss is GRANTED, Thrs actlon shall be dlsmissed w:thout
prejudice and stricken from ihe Court’s docket, with costs assessed to the Plalntiff
The Clerk is dlrected to send a true copy of the foregomg Findings of Fact,
Conclusions of L-aw;-and-Orderto-the parties. .
ENTERED THIS j_t__ day of _ 041“ 4 , 2007.

,..u."  Baluy L

THE HONORRBLE JENNMFR_ BAILEY WALKER

. RECORDER
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